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Rules Docket Clerk

Office of General Counsel

Room 10276

Department of Housing and Urban Development
451 7" Street, SW

Washington, DC 20410-0500

Re: Docket No. FR-4727-P-01
Real Estate Settlement Procedures Act; Simplifying and Improving the Process of Obtaining
Mortgages to Reduce Settlement Costs to Consumers; Proposed Rule

To Whom It May Concern:

On behalf of the more than 25,000 members of the Appraisal Institute and American Society of
Appraisers, we thank you for the opportunity to comment on the Department of Housing and Urban
Development Proposed Rule on the Real Estate Settlement Procedures Act (RESPA). This issue is of
great importance to consumers and our members, who constitute the leading professional
organizations of appraisers in the United States.

The proposed rule on RESPA impacts real estate appraisers in two areas: 1) HUD wants lenders to
provide consumers a simple, clear and firm Good Faith Estimate (GFE), at no or nominal cost, so
they can better understand the charges, including appraisal costs, and use it to shop for a home loan
and service providers before they become so invested in the process that they cannot back out; and
2) HUD wants to allow any entity to assemble and offer consumers "guaranteed mortgage packages"
(GMP) - a guaranteed mortgage interest rate and a guaranteed price for a complete package of
settlement services, including appraisal services.

We agree with the overriding goal of the proposed rule, which is to simplify and improve the process
of obtaining mortgages. There is little doubt that the volume of paperwork required to obtain a
mortgage is burdensome to the homebuyer, and we commend HUD for undertaking this difficult task.

However, many of our members see the proposed “packaging” as furthering the concern over proper
and full disclosure of costs and services to consumers. In light of recent mortgage fraud and
predatory lending cases throughout the country, it is important to honor safeguards which protect
homebuyers from unscrupulous actors in the residential real estate market. We are concerned that
the proposals in the proposed rule may actually limit existing consumer protections. In addition, the
proposed rule is likely to increase appraiser exposure to inappropriate client pressure, a phenomenon
that is detrimental to the lending process. Also, offering a guaranteed price for an assemblage of



settlement services or package may lead to a shortage of qualified appraisers to perform appraisal
assignments. Such a shortage would result in delays and ultimately higher costs for the consumer.

Therefore, we cannot support the rule as proposed. The following details our concerns with the
proposed rule and offers specific suggestions on how to address them.

Appraisal-Related Problems with Guaranteed Mortgage Packages and Good Faith Estimate
The proposed rule would remove regulatory barriers to allow a package of settlement services to be
made available to borrowers. According to HUD, these transactions, arguably, would be simpler and
more transparent for borrowers, and would allow market forces, borrower shopping, and competition
to further reduce the costs of settlement services. To accomplish this objective, first HUD would
establish a carefully circumscribed safe harbor under RESPA for GMP transactions. Any entity (a
lender, broker, other settlement service provider, or other entity), hereinafter a "packager," may
qualify for the safe harbor as long as it offers a GMP. The packager must offer the GMP to a borrower
following his or her submission of application information, but before the borrower's payment of any
fee to the packager.

The proposed rule offered an example of how these arrangements might work with real estate
appraisers in a GMP:

“For example, a packager could contract to have XYZ Appraisal Company complete all its
appraisals for a given period for $300 each rather than the $350 the company normally
charges for a standard appraisal. The packager could rely on that discounted contract price in
pricing the package of guaranteed costs to the borrower. With their own costs negotiated in
advance, packagers could disclose the cost for the entire package early in the borrower's
mortgage shopping process with certainty, and the borrower then could compare different
vendors’ packages.”

Concern 1: Packaging is not consistent with disclosure. Today, an appraisal is a vital part of
home buying or refinancing. The appraiser is an independent third party delivering an unbiased
opinion of value. Although the appraiser is typically hired by the lender, it is the appraiser’s objectivity
that helps both the lender and the consumer when entering into a financial relationship.

Although the appraisal services necessary to close a loan may be primarily for the benefit of the
lender, we believe consumers benefit from an appraisal ordered by the lender as well. The proposed
rule recognizes this dual function in its proposed rule, stating:

“HUD believes however, that there are certain settlement services that are of specific interest
and value to the borrower such as pest inspection, appraisal and the purchase of lender’s title
insurance (which may affect the cost of owner’s title insurance).”

As HUD considers moving toward a final rule on RESPA reform, the fundamental question is whether
the consumer benefits from services performed in the home buying process. Seeking greater
disclosure to the consumer (intending to lower costs) is inconsistent with the packaging of services as
proposed.



Under the GMP, the consumer will have no way of knowing what they are paying for at closing. The
valuation included in the package could be an “appraisal” as defined by the Uniform Standards of
Professional Appraisal Practice (USPAP), the federally mandated standards of the appraisal industry.
Or the valuation or appraisal could be some type of automated or computer-developed product the
lender has provided. Packaging may help simplify the process from the lender perspective; however,
the type of valuation performed and borrower's fees will be obscured. We believe the borrower
deserves more protection in this regard.

There is also good reason for identifying the appraiser in the documentation for the consumer, as it
helps create a system of accountability for the work product and the appraisal fees. Withholding or
obscuring this information has the potential only to harm the borrower.

Concern 2: Limiting the upfront fee a borrower pays to the lender for the cost of preparing a GFE,
and encouraging packaging arrangements will increase appraiser exposure to inappropriate
client pressure. Real estate appraisers too often face inappropriate pressure from lenders, brokers,
realty agents and management companies (often owned by lenders) to produce values that facilitate
mortgage transactions.

Members of our organizations report that clients oftentimes ask for justification of the valuation
performed, questioning the comparable sales used in the appraisal assignment. This is a productive
dialogue that can occur between an appraiser and a client. However, frequently, this type of
communication leads to an ultimatum -- that if the appraiser does not change the valuation to conform
to a predetermined value, that appraiser will no longer receive work from that client or the client may
withhold payment for serviceSﬂendered. To capitulate to such pressure, an appraiser would violate
the Ethics Rule of the USPAP™. However, failing to deliver a predetermined value under these
circumstances often results in an appraiser being labeled “difficult to work with” or ostracized by
clients in the marketplace. Unfortunately, according to our members, many lenders seek out
appraisers willing to conform to such lender demands.

This kind of pressure has negative market consequences, as consumers face a greater threat of
entering into a mortgage that is greater than the value of their home. HUD and the lending
community in general also face a threat as well, as these inaccurate appraisals do not accurately
reflect the value of their mortgage portfolios and thus, increase the exposure to risk.

Under the proposed reforms, lenders will likely face a dilemma on when to order a credit report and
appraisal. Without advance payment, lenders who order a credit report and appraisal for a given loan
will be liable for these costs and face exposure to loss should the borrower not go through with the

L “An appraiser must perform assignments ethically and competently, in accordance with USPAP and
any supplemental standards agreed to by the appraiser in accepting the assignment. An appraiser
must not engage in criminal conduct. An appraiser must perform assignments with impatrtiality,
objectivity, and independence, and without accommodation of personal interests.” Uniform Standards
of Professional Appraisal Practice, lines 259-262, p.7, 2002 Edition. Source: The Appraisal
Foundation.



loan, which is likely to happen with greater frequency when more shopping takes place. In order to
limit their exposure, lenders are likely to defer ordering the credit report and appraisal until the
borrower commits to the loan, which is likely to slow down the loan process. This is contrary to the
mortgage industry's desire to expedite the loan process.

Lenders that are exposed to unpaid fees are more likely to exert greater pressure on appraisers to
"bring in the numbers" so those loans can be made with reduced “kick out” risk. Historically, the
borrower pays the appraisal and credit report fee at the time of application. Under this arrangement,
the appraiser was somewhat, although not entirely, insulated from collection and lender pressure
issues since the money was held in escrow by the lender.

Another possibility is that, in an effort to limit their exposure to loans that do not close, lenders and
third party settlement service providers who order credit reports and appraisals early in the
application process may attempt to negotiate contingent fee arrangemerﬁs with vendors. Such
arrangements are not allowed by USPAP and are barred in many states".

So that HUD can properly rely on quality appraisals to help protect the interests of lenders and
borrowers, it should not encourage a system that rewards companies that use volume contracts with
outside vendors to be competitive. Many of our members are concerned that these volume contracts
will generate moral hazards which will result in lower quality appraisals, greater client pressure and
lower financial stability for the nation's mortgage financing system. HUD should avoid creating a
system whereby a single client provides so much business that an appraiser's economic viability
would be decimated upon losing that client.

Concern 3: Many of our members are concerned that offering a guaranteed price for an assemblage
of settlement services could impact many small appraisal businesses throughout the country
(particularly in rural areas), leading to a shortage of qualified appraisers to perform appraisal
assignments. Contrary to one of the premises of the proposed rule, research shows that the
appraisal component of settlement service costs has not seen a pricing increase in over a decade. In
fact, appraisal fees for many services have decreased due to technology and efficiencies in the
market.

Even with these efficiencies, it is not feasible for appraisers to continue to provide consistent, quality
appraisals for less, especially if they are unable to charge market prices for complex assignments.
Routinely, appraisers are confronted by properties that demand more of their time to complete the
assignment. For example, if a property to be appraised is fronted by water or other unique amenities,
it will likely require the appraiser to compile comparable sales from multiple locations and towns.
Because the house and the comparable sales are not ordinary, the appraiser must talk to someone

%It is unethical for an appraiser to accept compensation for performing an assignment when it is
contingent upon: 1) the reporting of a predetermined result (e.g., opinion of value); 2) a direction in
assignment results that favors the cause of the client; 3) the amount of a value opinion; 4) the
attainment of a stipulated result; or 5) the occurrence of a subsequent event directly related to the
appraiser's opinions and specific to the assignment's purpose.” Uniform Standards of Professional
Appraisal Practice, lines 288-295, p.8, 2002 Edition. Source: The Appraisal Foundation.



familiar with the property to find out particularly distinguishing data. This type of complex residential
appraisal assignment would require greater staff hours to complete, thus warranting a fee that can be
significantly higher than the standard appraisal fee.

The proposed rule outlines a one-size-fits-all concept of a 10 percent tolerance, or upper limit, on
charges provided by third-party service providers. This tolerance is too restrictive. When extra costs
result from an atypical appraisal assignment, the appraiser should be able to recoup the expense.

While market forces are currently lowering appraisal costs, the proposed rule appears to create a
disincentive to perform mortgage appraisal assignments. Our members are concerned that the
proposed rule may ultimately encourage appraisers to decrease mortgage appraisal work and
discourage new appraisers from entering the profession. In an effort to keep appraisal costs down
and maintain the availability of appraisers throughout the country, HUD should enact policies that
encourage a larger pool or participants, not a smaller one.

Industry Suggestions
To address these concerns, we offer the following suggestions:

Suggestion 1: Since packaging hides the type of valuation performed and obscures fees paid for
valuation services from the consumer, we encourage HUD to keep the contract appraisal fee
under the GFE and out of the GMP. Instead, we recommend that only the lender's charge for
reviewing or administering the appraisal function be included in the GMP, not the amount paid to a
contracted appraiser.

Under our recommendation, the fee that is paid to the contracted real estate appraiser would not be
included with application, origination and underwriting services and any other lender required services
or other fixed fees. This suggestion would allow the contract appraiser to be considered an entity
outside of the GMP package. It is our view that a GFE disclosure is adequate for consumers, in
particular if the costs are itemized. Under these circumstances, the consumer could be given a copy
of the contract appraiser's invoice at closing to document the actual cost of service. Lender fees for
appraisal administration would then be transparent, and could subsequently be compared to the
guotes in the GMP package. At the same time, it is likely that the “price point” of the appraisal
services will continue to decline if it is not in the GMP because of market forces and technology.

HUD should allow these natural market forces to work.

Suggestion 2: HUD should include language in the final rule that prohibits client pressure,
make such policies accessible to appraisers, and require lenders to pay for all third-party
services regardless of loan status. The proposed packaging of services will concentrate significant
purchasing power among the largest national financial institutions and management companies.
Coupled with the proposed requirement that definitive, upfront fee schedules be provided to
prospective borrowers, these national purchasers of appraisal services will be able to exert unbridled
pressure on independent fee appraisers. Therefore, it is critical that safeguards be included in the
proposed RESPA final rule that squarely address the most critical and vulnerable areas for the
appraisal community - client pressure and contingent fees. Both of these practices should be



prohibited in the final rule through the inclusion of clear and unambiguous language.

HUD Mortgagee Letter 94-54 contains a section on “Pressure on Appraiser and Conflicts of Interest.”
This section states:

“The Department requires that appraisers chosen under this new procedure not be supervised or
directed by any loan officers or loan production personnel. Chosen appraisers should be
supervised by the lender's underwriting or management personnel. Instances of undue pressure
or influence on an appraiser reported to HUD will result in appropriate disciplinary actions against
the lender involved.”

Although we are pleased HUD has accepted that undue pressure of appraisers exists, we feel it could
do much more by providing more information to appraisers on the existence of HUD's requirements.
Most appraisers are simply unaware that HUD will accept complaints against lenders applying undue
pressure. Typically, they do not know whom to contact within HUD, and HUD has established no
procedure on how the appraiser is to submit his/her complaint.

We encourage HUD to establish a system that informs appraisers of HUD's requirements relating to
inappropriate client pressure on appraisers and establishes common procedures for conducting
investigations of complaints issued by appraisers. Such procedures would tell the appraiser what
information must be provided in the complaint and whether HUD will hold the appraiser’s identity in
confidence during the investigation. HUD could even establish a “hotline,” or clearly specify a staff
member who could handle such investigations and make this known to licensed and certified
appraisers. HUD, when receiving these complaints, should provide sufficient resources to conduct
thorough investigations and conduct effective enforcement activities.

HUD should also prohibit any and all contingent fee arrangements in connection with appraisals. We
recommend language be included in the final rule mirroring comments in the Management section of
the Ethics Rule of USPAP wherein it is recognized that it is unethical for an appraiser to accept
compensation for performing an assignment when the assignment is contingent upon (1) the
reporting of a predetermined result; (2) a direction in assignment results that favors the cause of the
client; (3) the amount of the value opinion; (4) the attainment of a stipulated result; and or (5) the
occurrence of a subsequent event directly related to the appraiser's opinions and specific to the
assignment's purpose. Including the above language in the proposed RESPA final rule would parallel
what is now part of most state law.

Suggestion 3: HUD should create an exemption for loans secured by historic and high-value
properties with the requirement for accurate GFEs. A "one-size-fits-all" approach to packaging is
likely to lead to greater standardization of fees for appraisal services. Such standardized fees will not
allow for the premiums that are warranted for complex appraisal assignments.

Since the appraisal fee must be communicated to the borrower by the financial institution very early in
the relationship, time will not allow for fees to be reflective of such premiums that are typically
charged for complex residential appraisal assignments - e.g., historic properties, high-value
residences, etc. So as to not stifle the public's ability to use these types of properties for collateral, the



proposed RESPA final rule should contain a "carve out" provision that allows more flexibility with fees
that need to be charged for these types of unique appraisal services.

We appreciate the opportunity to comment on this very important issue. We would very much like to
work with HUD in crafting a formula that works for all parties in the transaction. Please contact Donald
E. Kelly, Vice President of Public Affairs, Appraisal Institute at 202-298-5583 or

WQMM Edwin W. Baker, Executive Vice President, American Society of
Appraisers at 703-733-2109 or Mmd

Sincerely,
Thomas A. Motta, MAI, SRA John J. Connolly Ill, ASA
President President

Appraisal Institute American Society of Appraisers


mailto:dkelly@appraisalinstitute.org
mailto:tbaker@appraisers.org

